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In the Court o! Appeals of the District of Columbia. 


No. 2570. 

Fidelity Storage Corporation, Ac., Appellant, 

vs. 

Anna E. J. Maguire. 


a Supreme Court of the District of Columbia. 

At Law. No. 51802. 

Anna E. J. Maguire, Plaintiff, 

vs. 

Fidelity Storage Company, Defendant. 

United States of America, 

District of Columbia , ss: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 


1 Declaration. 

Filed July 13, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51802. 

Anna E. .T. Maguire, Plaintiff, 
against 

Fidelity Storage Company, Defendant. 

(1) The plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the defendant on or about March 31st. 1909. And the plain¬ 
tiff claims $859.85, with interest from the 31st day of March, 1909. 
according to the Particulars of Demand hereto annexed: besides 
costs. 
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And the plaintiff sues the defendant for this:— 

(2) That on or about the 30th day of November, 1907, the plain¬ 
tiff' did deliver to the defendant, in the city of Washington, D. C., 
certain of her goods and chattels, more particularly set forth in the 
Particulars of Demand hereto annexed, of the value of $859.85, 
which said goods and chattels the plaintiff then and thereafter and 
until the 31st day of March, 1909, pledged to secure her certain in¬ 
debtedness to the defendant; that on the olst day of March, 1909, 
aforesaid, the plaintiff paid the defendant the amount of her said 
indebtedness and thereupon demanded the return of her said goods 
and chattels, but the defendant refused to return them and still re¬ 
fuses to do so. (AND) Wherefore the plaintiff claims the 
2 return of said goods or the value thereof, namely, $859.85, 
with interest thereon from the 31st day of March, 1909; be¬ 
sides costs. 


Plaintiff therefore prays that a summons be issued commanding 
the defendant to appear and show cause why judgment should not be 
given against it for the full amount of the plaintiff's claims herein 
and the costs of this suit. 


LOUIS L. HAMBY, 

Attorney for Plaintiff. 


Notice. —The defendant is to plead hereto on or before the twen¬ 
tieth day, exclusive of Sundays and legal holidays, occurring after 
the day of the service hereof; otherwise, judgment. 
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Particulars of Demand. 
Piled July 13, 1909. 


1 Organ attachment to piano, with bench stool. . .valued 

1 Oak chiffonier^ (dressing case) . 

1 Blue covered chest containing the following: 


40 sheets * * * value $20.00 

3 doz. pillow cases, hand embroidered ‘‘ 36.00 

6 bolster cases. “ 12.00 

3 doz. towels. “ 9.00 

3 table cloths. “ 7.50 

3 doz. dinner napkins. “ 9.00 

3 doz. luncheon napkins. “ 9.00 

1 red table cloth. “ 1.50 

1 piano scarf, embroidered flannel. . “ 10.00 

1 black velvet skirt. “ 6.00 

1 camel's hair shawl. “ 65.00 

Miscellaneous wearing apparel... “ 10.00 


$f50.00 
60.00 


$194.50 194.50 


7 Mattresses .valued 28.00 

3 Beds with springs complete. “ 24.00 

1 Ebony fire screen. " 4.00 

1 Red panelled commode. “ 5.00 

1 Rose wood hall table (rare). “ 25.00 
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1 Three-section, glass door, book case (9' high)... “ 90.00 

3 Feather bolsters. “ 7.50 

1 Doll carriage. “ 3.00 

1 Upholstered chair (owing to the lack of descrip¬ 
tion of those sold, the particular one unac¬ 
counted for is unknown, but it is estimated to 

be valued at. 10.00 

3 Black walnut towel racks.valued 3.00 

1 Music case, six drawer, mirror side. “ 5.00 

1 Brass umbrella stand. “ 1.50 

1 Walnut umbrella stand. “ 1.50 

1 Clothes frame . “ 1.00 

1 Carpet sweeper. “ 3.50 

18 Window screens. “ 9.00 

1 Mirror (owing to the lack of description of those 
sold, the particular one unaccounted for is un¬ 
known. but it is estimated to be valued at. 4.00 

1 Red painted bureau.valued 14.00 

1 Hall rack. “ 8.00 

1 Green damask divan.*.. “ 8.00 

1 Drop-leaf, walnut, kitchen table. “ 3.00 

1 Tennis set. “ 10.00 

1 Lot of implements (axe, 60c., spade 60c.. shovels 

85c.. rakes 60c.) . “ 2.65 

1 Sewing machine (old) . “ 5.00 

1 Clothes basket and pins. “ .90 

2 Washboards . “ -50 

1 Coal hod and shovel. “ .45 

2 Step ladders. “ 2.00 

1 Grass hook. “ .60 

1 Madras fire screen. “ .75 

1 Three section “ “ 2.50 

1 Gas stove (parlor). “ 3.00 

3 Sofa pillows (white linen, embroidered). “ 30.00 

1 Handle willow basket. “ 2.00 

1 Book case (open, plain, wood). “ 1.00 

Carrv forward .*. “ 723.85 

4 Particulars of Demand —Continued. 

Brought forward .valued $723.85 

1 Black walnut hanging desk. “ 5.00 

4 Kitchen chairs. “ 1.00 

1 Washstand . “ 3.00 

1 Lot of implements (4 flat irons, 2 iron stands, 2 

large cook pots). “ 2.00 

1 Silver cornet, with case (this item was packed in a 
box containing blankets, said box having been 
sold and no account of the silver cornet ren¬ 
dered). “ 125.00 

Total . “ $859.85 
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5 Pitas of Defendant. 

Filed August 2, 1909. 

1. The defendant, Fidelity Storage Corporation a body corporate, 
herein impleaded as Fidelity Storage Company, for plea to the first 
count of the plaintiff s declaration says that it is not indebted in the 
manner and form as in the said count alleged. 

2. And for a further plea to the said first count of the plaintiff s 
declaration, the defendant says it never undertook and promised in 
the manner and form as in the said count alleged. 

And for plea to the second count of the plaintiff's declaration, 
the defendant says that it does not detain the goods and chattels in 
the said count specified, or any part thereof, in the manner and form 
as the plaintiff hath in said count complained. 

MILLAN A SMITH, 

Attorneys for Defendant . 


6 Replication of Plaintiff. 

Filed August 14, 1909. 

The plaintiff, by her attorney, joins issue upon the defendant’s 
pleas. 

LOUIS L. HAMBY, 

Attorney for Plaintiff. 


7 Motion to Withdraw Plea to 2 d < taint of Declaration and to 

Strike, &c. 

• 

Filed December 16, 1912. 

Now comes the defendant by its counsel and moves the Court to 
grant it leave to withdraw its plea to the second count of the plain¬ 
tiffs declaration herein filed and to strike out said count. 

For ground of motion defendant says that said count is unknown 
to the forms of common law, to the rules and statutes in force in the 
District of Columbia, and is bad in form as a count in detinue or in 
trover, or in anv other form of action known to law. 

MILLAN & SMITH, 

Attorneys for Defendant. 

To Mr. L. L. Hamby. Attorney for Plaintiff: 

Please take notice that the foregoing motion will be presented to 
the court when the cause is called for trial. 

MILLAN & SMITH. 

Attorneys for Defendant. 

Service of eopv acknowledged this 14th dav of December, 1912. 

LOUIS L. HAMBY. 

Attorney for Plaintiff. 



ANNA E. J. MAGUIRE. 
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8 Supreme Court of the District of Columbia. 

Monday, December 16, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh, presiding. 

* * * * * * * 

Now come here as well the plaintiff by her Attorney Mr. Louis L. 
Ilambv as the defendant bv its Attorneys Messrs. Millan and Smith, 
and a jury of good and lawful men of this District, to wit: 

John S. Wilfong, 

Bertrand E. Trends, 

John M. Stallings, 

John W. Yates, 

William J. Brewer, 

James P. McCurdy, 

John E. Libbev, Jr., 

Edward B. Hughes, Jr., 

William A. Thomas, 

James B. McDonald, 

Charles J. Harley, 

William P. Miller, 

who. being duly sworn to well and truly try the issue herein joined, 
after a partial hearing of the evidence, are respited until the meeting 
. of the Court tomorrow. 

Tuesday. December 17. 1912. 

Session resumed pursuant to adjournment. Mr. Chief Justice Cla- 
baugh. presiding. 

* * * * * * * 

Come again the parties aforesaid in manner aforesaid, and the 
same jury that was respited yesterday, who, after a further hearing 
of the evidence are again respited until the meeting of the Court 
tomorrow. 

9 Wednesday, December 18, 1912. 
Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 

baugh. presiding. 

******* 

Come again the parties aforesaid in manner aforesaid, and the 
same jury that was respited yesterday, who, after the case is given 
them in charge, upon their oath say they find the issue herein joined 
in favor of the plaintiff and that the money payable to her by the 
defendant by reason of the premises is Two hundred and fifty dollars 
($250.) under the second count of the declaration herein; and for 
the defendant on the first count thereof. 

10 Motion in Arrest of Judgment . 

Filed December 23, 1912. 

Comes now here this twenty-third dav of December, A. D. 1912, 
the defendant Fidelity Storage Corporation, herein impleaded as 
Fidelity Storage Company, bv its attorney James S. Easbv-Smith, 
and moves the Court to arrest the judgment on the verdict returned 
herein on the eighteenth day of December, A. D., 1912, in favor of 
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the plaintiff on the second count of the plaintiff’s declaration, for 
the reasons following, namely: 

1. Because of the fatal defects apparent on the face of the said 
second count of said declaration. 

ft. In that said second count is bad in substance. 

f>. Tn that said second count fails to state a cause of action. 

<\ Tn that said second count does not state a good cause of action 
in detinue or in any other form of action. 

d. Tn that said second count while attempting to set up a cause of 
action in detinue fails to allege that the defendant detains any chat¬ 
tels of the plaintiff. 

e. Tn that said second count while attempting to set up a cause of 
action in detinue does not claim the return of any chattels but only 
claims a sum of monev. 

2. Because said verdict is defective and void: 

n. Tn that said verdict does not answer to the whole of the is¬ 
sue. 

11 b. Tn that said verdict does not find that any chattels are 

detained by the defendant. 

r. Tn that said verdict does not specify the chattel or chattels, or 
the value of each, of which the verdict as returned is the aggregate. 

3. Because the verdict i< insufficient to support a judgment: 

n. Tn that the judgment must be in the alternative for the return 
of such chattels as are found to be detained, or for the money value 
thereof, and no such judgment can be based upon said verdict 

J. S. EASBY-SMTTH. 

Attorney for Defendant. 

Louis L. Hamby, E^q . Attorney for Plaintiff: 

Please take notice that T have this 23d day of December, 1912. 
filed the foregoing motion in arrest of judgment, and that T shall set 
the same down for hearing on the first motion day after the Christ¬ 
mas recess. J. S. EASBY-SMTTH, 

Attorney for Defendant. 

T2 Memoranda. 

January 3. T913.—Time in which to submit the motion in arrest 
of judgment extended to and including January 10, 1913. 

January 10. 1913.—Time in which to submit the motion in ar¬ 
rest of judgment further extended to and including Januarv 17 
1913. 

January 17. 1913.—Time in which to submit the motion in arrest 
of judgment further extended to and including January 24. 1913. 

Supreme Court of the District of Columbia. 

Friday, January 24. 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh. presiding. 

* ♦ * * * * * 

Now come here as well the plaintiff by her Attorney Mr. Louis L. 
Hamby as the defendant by its Attorney Mr. James S! Easbv-Smith; 
whereupon this cause coming on to be heard upon the motion of 
defendant in arrest of judgment, filed herein, the same is argued and 
submitted to the Court. 


ANNA E. J. MAGUIRE. 
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13 Supreme Court of the District of Columbia. 

Friday, April 4, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 

******* 

Upon motion of the plaintiff, it is ordered that the entry herein 
of the lUth day of December, 1912, be, and the same hereby is 
amended, now for then, by adding thereto the following: “ Be it 
remembered that at the trial of the above-entitled cause, before the 
Court and jury on the lGtli day of December, 1912, the motion made 
by counsel for the defendant to strike out the second count in the 
plaintiff's declaration was overruled by the Chief Justice presiding 
at said trial, and it was thereupon stipulated and agreed in open 
Court, by and between counsel for the plaintiff and for the defend¬ 
ant that the action complained of in the second count of said dec¬ 
laration shall be considered and defended as an action in detinue; 
whereupon, the plaintiff by her counsel, with leave of the Court, 
amended the second count of the said declaration by striking out 
the last paragraph thereof and adding, in lieu thereof, the follow¬ 
ing, * Whereupon, the plaintiff claims the return of said goods and 
chattels or the value thereof as aforesaid.’ And be it further re¬ 
membered that at the trial of the said cause on the 18th day of De¬ 
cember aforesaid, it was further stipulated and agreed by and be¬ 
tween counsel for the plaintiff and the defendant that the Court 
should charge the jury that if they find, from the evidence, 

14 the defendant had wrongfully detained the goods and chat¬ 
tels of the plaintiff, spoken of in evidence, or any of them, 

they should return a money verdict, in favor of the plaintiff, it hav¬ 
ing" been shown by the evidence, and admitted by counsel for the 
defendant, to be impossible for the defendant to return any of said 
goods and chattels.” Whereupon, the motion of defendant in arrest 
of judgment filed herein coming on to be heard,' the same having 
heretofore been argued and submitted, it is considered that said 
motion be, and hereby is overruled, and judgment on verdict ordered. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein, the sum of Two hundred and fifty dollars 
($250) with interest thereom from this date, being the money pay¬ 
able by said defendant to the plaintiff by reason of the premises, to¬ 
gether with the costs of suit to be taxed by the Clerk, and have exe¬ 
cution thereof. 

The defendant by its Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty of 
the bond on said appeal to act as a Supersedeas is hereby fixed in the 
sum of Five Hundred Dollars ($500). 

Memorandum . 

April 21. 1913.—Appeal bond approved and filed. 

15 Assignment of Error. 

Filed June 4, 1913. 

The Court erred in overruling the defendant’s motion in arrest of 
judgment. JAMES S. EASBY-SMITH, 

Attorney for Defendant . 
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17 Designation of Record on Appeal . 

Filed June 4, 1913. 

In preparing the record on appeal in the above entitled cause, the 
Clerk will please include: 

1. Declaration with particulars of demand, but not affidavit of 
merit; and the Clerk in copying the declaration will please copy in 
capitals and enclose in brackets the word ‘’and” stricken out, and 
copy in italics the words inserted with pen. 

2. Defendant's pleas; but not affidavit of defense. 

3. Joinder in issue. 

4. Defendant's motion to withdraw its plea to the second count, 
and to strike out second count of declaration. 

5. Minute entries of December Kith, 17th and 18th, 1912. 

6. Defendant's motion in arrest of judgment. 

7. Memoranda of minute entries of January 3d, 10th and 17th, 
1913, continuing motion in arrest. 

8. Minute entry of January 24th, 1913, motion in arrest of judg¬ 
ment argued and submitted. 

9. Minute entry of April 4th, 1913, overruling motion in arrest, 
judgment, appeal, etc. 

10. Memoranda of supersedeas bond approved and filed. 

11. Docket entries. 

12. Assignment of error. 

13. This designation. 

JAMES S. EASBY-SMITH, 

Attorney for Defendant. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, .John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 51802 at Law, wherein 
Anna E. J. Maguire is Plaintiff and Fidelity Storage Company is 
Defendant, as the same remains upon the files and record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 

6th dav of June, 1913. 

«/ * 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2570. Fidelity Storage Corporation, &c., appellant, vs. Anna E. J. 
Maguire. Court of Appeals, District of Columbia. Filed Jun- 6, 
1913. Henry W. Hodges, clerk. 
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IN THE 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 


No. 2570. 


FIDELITY STORAGE CORPORATION, 

APPELLANT, 

vs. 

ANNA E. J. MAGUIRE. 


BRIEF FOR APPELLEE. 

The error assigned in appellant’s brief is the overruling 
by the court below of the motion in arrest of judgment, 
because (A) the declaration does not state a good cause 
of action, and (B) the verdict returned by the jury is void 
and not sufficient to support the judgment entered in the 
cause. The argument of appellant is confined to these two 
matters. 


ARGUMENT. 

At the inception of the trial in the court below a motion 
was presented for the first time by Messrs. Millan and 
Smith, then counsel for the defendant, appellant herein, to 
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withdraw defendant’s plea to the second count of the decla¬ 
ration and to strike out said second count (Rec., p. 4). This 
motion was filed two days before the trial of the case, and 
three years and four months after the cause was at issue 
and calendared. To the second count of the declaration the 
defendant filed only one plea, and that was a plea of general 
issue in an action of detinue (Rec., p. 4). It is apparent, 
therefore, that it entertained no doubt that the second count 
of the declaration was one in detinue, and the court below 
when the motion, at the trial, was insisted upon unques¬ 
tionably considered this in overruling the motion, made, as 
stated before, more than three years after issue was joined. 
But to remove all doubt as to the purport and meaning of 
the second count and to avoid any surprise to the defendant, 
it was then and there stipulated and agreed by and between 
counsel for the plaintiff and the defendant in the court 
below, before the opening statement was made, THAT 
THE SECOND COUNT OF THE DECLARATION 
SHOULD BE CONSIDERED AND DEFENDED AS 
AN ACTION IN DETINUE, which stipulation was sub¬ 
sequently reduced to writing and filed in the cause, nunc 
pro tunc (Rec., p. 7). 

So it must be manifestly apparent to this court in view 
of the Record, that no motion in arrest of judgment could 
properly and fairly have been entertained by the court below, 
on account of any such alleged deficiency of the second 
count in the declaration, nor could such a motion have been 
fairly and gracefully presented on this ground by the coun¬ 
sel who represented the defendant at the trial of the cause 
in the court below. 

In view of the stipulation referred to it is neither proper 
nor necessary for the appellee to argue any question raised 
by the appellant at this time with regard to the alleged 
deficiency of the declaration; and, indeed, to do so would 


be unfair to the plaintiff, to her counsel, and to the learned 
justice who presided at the trial. The court’s attention, 
however, is further called to another part of the said stipu¬ 
lation which distinctly provides (Rec., p. 7), that the court 
below should charge the jury that if they find from the 
evidence that the defendant had wrongfully DETAINED 
the goods and chattels of the plaintiff, they should return a 
MONEY verdict in favor of plaintiff, it having been ad¬ 
mitted bv counsel for defendant that it was IMPOSSIBLE 
FOR DEFENDANT TO RETURN any of said goods and 
chattels. Thus the whole matter was left to the jury after 
hearing evidence for three and one-half days, and no excep¬ 
tion whatever appears in the Record to have been taken 
during the trial of the cause. 

As to the second ground of objection set forth in the as¬ 
signment of error, namely: (B) that the verdict of the jury 
is void for failure to be in the alternative, and in not as¬ 
sessing separately the value of each article found to have 
been detained. 

Counsel for appellant states it to be the rule of law that 
the verdict must be in the alternative, that is. for a return 
of the property claimed, or the money value thereof, and 
specifying the value of each specific article, and says the 
reason and principle of the rule is obvious for that it might 
well be that a defendant would be in a position to return a 
part of the goods, but not all, or if there were only one 
article detained it would be necessary for the officer issuing 
execution to know what to seize, or, in case this were not 
possible, to know the value thereof, that he may levy to that 
extent upon other property of the defendant. 

The stipulation referred to specifically provides that the 
verdict shall NOT be in the alternative. It further provides 
that the verdict, if in favor of the plaintiff, shall be a 
MONEY verdict, and it further admits that the defendant 
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CANNOT POSSIBLY RETURN any of said goods and 
chattels. Therefore, the reason and principle of the rule 
is not applicable, here and the officer who may be called 
upon to levy execution, if necessary, will have very little 
difficulty, we anticipate, in performing his duty. 

Further argument would be taking up the time of this 
court, and it is respectfully submitted that the assignment 
of error by the appellant is not well taken, and that the 
judgment of the court below should be affirmed. 

LOUIS L. HAMBY, 
Attorney for the Appellee. 





